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NOTES. 

State Rate Regulation and the Fourteenth Amendment. — The 
celebrated case of Munn v. Illinois 1 sets forth two principles of con- 
stitutional law: first, that a State legislature does not violate the 
Fourteenth Amendment when it regulates the rates or charges of a 
business clothed with a public interest; and second, that the reason- 
ableness of rates so established is a question solely for the legislature 
and is not open to judicial investigation. Though the court after 
a lengthy discussion upheld the regulatory enactment of the legis- 
lature on the ground that the business of elevating grain is clothed 
with a public interest, it reached this result without laying down a 
satisfactory test for discovering this necessary basis for the power to 
regulate rates. It remained, therefore, for Mr. Justice Bradley, one 
of the majority in Munn v. Illinois, to explain the court's action in 

'(1876) 94 U. S. 113. 
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his dissenting opinion in the Sinking-Fund Gases,- and this explana- 
tion was later approved by the court in Budd v. New York. 3 He 
pointed out there that practical or virtual monopoly is the governing 
characteristic -which must be discovered in order to impose a public 
interest upon a private business. The next refinement upon this 
question is the distinction made by Mr. Justice Brewer in rendering 
the opinion of the court in Dotting v. Kansas City Stockyards Co., 
in which he distinguishes businesses of public service, deriving assist- 
ance in the form of special privilege, from businesses to which the 
State has delegated no public function.* More recent decisions of the 
Supreme Court, however, would seem to have enlarged the definition 
of practical monopoly so as to do away with this distinction. 
So any business, irrespective of the kind of service rendered, should 
come within that category if it possesses the power to dictate rates 
and charges; and the State should be able to regulate its tolls without 
violating the Constitution. 

The second proposition laid down in Munn v. Illinois was soon 
substantially modified, and later decisions, it is submitted, have in 
substance completely reversed its holding. The Railroad Commission 
Oases 7 first modified the rule by asserting that a State legislature 

'(1878) 99 U. S. 700, 747; see also Wabash etc Ry. Co. v. Illinois 

(1886) 118 U. S. 557, 569. The case of Brass v. Stoeser (1894) 153 U. S. 
391 is sometimes advanced as presenting a contrary principle, but it 
seems that the effect of that decision is only that when the business of 
elevating grain is once impressed with a public interest, it can be regulated 
wherever situated. 

'(1892) 143 U. S. 517, 537- 

'See Cotting v. Kansas City Stockyards Co. (1901) 183 U. S. 79; see 
also dissenting opinion of Field and Strong, JJ. in Munn v. Illinois supra; 
2 Tiedeman, State and Federal Control of Persons and Property, (2nd ed.) 
§ 212. It is submitted that the Cotting case is not a very strong authority 
for this position. The case rests really on the finding that the act • in 
question applied only _ to the defendant and, while general in terms, in 
operation was discriminatory. It should be noted that in concurring six 
of the justices use the following language: "We assent to the judgment 
of reversal — so far as the merits of this case are concerned — upon the 
ground that the statute of Kansas in question is in violation of the 
Fourteenth Amendment of the Constitution of the United States, in that 
it applies only to the Kansas City Stockyards Company and not to other 
companies or corporations engaged in like business in Kansas." (See 
page 114.) It may therefore be argued that the general language used 
by Mr. Justice Brewer does not express the sentiment of the majority 
X)f the court. 

"See Standard Oil Co. v. United States (1911) 221 U. S. 1, 57 et seq. 

'See Goodnow, Social Reform and the Constitution, 264 et seq. As a 
general proposition it is well settled^ that when a business is clothed with 
the requisite public interest the legislature may effectuate the machinery 
for its regulation by any classification which bears a reasonable relation 
to the public interest involved and is not discriminatory. See Cotting v. 
Kansas City Stockyards Co. supra. The courts have, therefore, upheld 
classifications on the basis of the size of the community in which the 
business is carried on; Budd v. New York supra; cf. Hayes v. Missouri 

(1887) 120 U. S. 68; or of the amount of business done. Dow v. Beidelman 

(1888) 125 U. S. 680. 

T (i886) 116 U. S. 307, 331- 
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cannot, under the guise of regulation, impose confiscatory rates; and 
this modification has been consistently followed. 8 In a subsequent 
dissenting opinion, Mr. Justice Bradley again explained the rule of 
the Munn case: that the reasonableness of rates fixed by the legis- 
lature cannot be made the subject of judicial investigation, while 
commission-made rates adopted under authority derived from the 
legislature to make "reasonable rates" may be overthrown by the courts 
if they do not permit a reasonable profit from the business. But 
finally in the case of Smyth v. Ames the present rule was advanced, 
that the reasonableness of rates established either by legislative fiat 
or by authority derived from the legislature, are a proper subject for 
judicial inquiry. 10 

The recent case of Central Lumber Go. v. South Dakota (1912) 
33 Sup. Ot. Rep. 66, affords an excellent example of the extent to 
which the Federal Supreme Court has gone in upholding State rate 
regulations. In that case the court had under discussion a statute 
of South Dakota which made it a penal offense for anyone, after 
equalizing the cost of transportation from the point of production, to 
sell a commodity, "in general use," at a lower rate in one section of 
the State than in another, provided this was done with the intention 
to stifle or prevent competition. 11 The decision rests primarily on 
the idea put forward in the recent cases that monopoly consists in 
the power to suppress competition, and is the result of this progressive 
theory. The court in its opinion expressed itself in very broad 
terms, saying, "If a class is deemed to present a conspicuous example 
of what the legislature seeks to prevent, the 14th Amendment allows 
it to be dealt with, although otherwise and merely logically not dis- 
tinguishable from others not embraced in the law." 12 Such a com- 
prehensive statement of the rule seems equivalent to constituting the 
legislature the judge of what businesses are practical monopolies and 
so impressed with the public interest necessary to permit the regula- 
tion of their rates. The case is interesting as an example of the 
application of Mr. Justice Holmes' conception of the police power 
. as a power which may "be put forth in aid of what is sanctioned by 
usage, or held by the prevailing morality or strong and preponderant 
opinion to be greatly and immediately necessary to the public wel- 

"Lake Shore etc. Ry. Co. v. Smith (1899) 173 U. S. 684; Knoxville v. 
Water Co. (1909) 212 U. S. 1. 

"Chicago etc. Ry. Co. v. Minn. (1890) 134 U. S. 418, 461. 

,0 (i898) 169 U. S. 466; see also St L. etc. Ry. Co. v. Gill (1895) 156 
U. S. 649. Although it has been said that the basis for the determination 
of the reasonableness of the rate is a fair charge for the service rendered, 
see Cotting v. Kansas City Stockyards Co. supra, the universal rule now 
is that the question of reasonableness is answered by a consideration of 
a fair return on the actual capital invested. Smyth v. Ames supra; Willcox 
v. Cons. Gas Co. (1909) 212 U. S. 19. 

"State courts have previously upheld statutes almost identical in terms. 
State v. Drayton (1908) 82" Neb. 254; State v. Bridgeman & Russell Co. 
(1912) 117 Minn. 186. In the former case the court seems to rest more 
on the general police power than on the power to regulate companies 
impressed with a public interest, and this reasoning finds support in the 
broad language of the court in Barbier v. Connolly (1885) 113 U. S. 27. 

"Citing Carroll v. Greenwich Ins. Co. (1905) 199 U. S. 401; cf. Amer. 
Sugar Ref. Co. v. Louisiana (1900) 179 U. S. 89. 
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fare." 13 For the court says, "that the law emhodies a wide spread 
conviction appears from the decisions in other States", and this seems 
to be a basis for the result reached. 



Eight of a Creditor to Securities Held by the Debtor's Surety. 
— The doctrine that a creditor is entitled to securities given by the 
principal to the surety had its inception in the statement made in the 
early case of Maure v. Harrison 1 that "a bond creditor shall have the 
benefit of all counter-bonds or collateral security given by the prin- 
cipal to the surety." This statement, which in effect declared that the 
securities received by the surety are held in trust for the creditor, was 
accepted at an early date in New York 2 and forms the basis of the 
greater part of the American decisions on the subject. 3 The historical 
foundation of the doctrine has been destroyed, however, by the recent 
discovery that the statement in Maure v. Harrison, was dictum and 
unnecessary to the decision of that case,* while many jurisdictions 
have recognized that on principle this doctrine is too broadly stated, 
since the existence of the right in a creditor should logically depend 
upon the purpose for which the securities are deposited. 6 

When the securities are given only for the personal indemnification 
of the surety, there seems on principle to be no basis on which the 
creditor can at any time claim a right to them. 4 The purpose of the 
deposit negatives the idea that it is the intention of the parties to 
create a trust fund for the creditor's benefit. 7 No reason is apparent, 
moreover, why a constructive trust should be raised in his favor. 
As long as both principal and surety, or either of them, is solvent, the 
creditor's remedy is plainly adequate at law. 8 On the other hand, if 
both principal and surety are insolvent, the effect of giving the creditor 
the benefit of the securities held by the surety is to confer on him a 
preference over other creditors of the principal debtor, which he did 

"See Noble State Bank v. Haskill (ion) 219 U. S. 104, in. 

"(1692 ) 1 Eq. Cas. Ab. 93. 

"Moses v. Murgatroyd (N. Y. 1814) 1 Johns. Ch. 119; Vail v. Foster 
(1850) 4 N. Y. 312. 

'See 1 Ames, Case's on Suretyship, 620 n; Rice v. Dewey (1859) 79 
Mass. 47. 

'See Sheffield Banking Co. v. Clayton, L. R. [1892] 1 Ch. 621 ; 27 Am. 
L. Rev. 126. 

'Pool v. Doster (1881) 59 Miss. 258; Homer v. Savings Bank (1829) 
7 Conn. 478; Sheffield Banking Co. v. Clayton supra; but see New Bed- 
ford Institution v. Fairhaven Bank (1864) 91 Mass. 175. 

'The courts uniformly hold that a creditor has no right to securities 
given the surety for the latter's indemnity by a third party, Black v. 
Kaiser (1891) 91 Ky. 422; O'Neill v. State Sav. Bank (1906) 34 Mont. 
521, or by a co-surety. Hampton v. Phipps (1883) 108 U. S. 260; Seward 
v. Huntingdon (1883) 94 N. Y. 104. 

'Homer v. Savings Bank supra; Albany v. Andrews (N. Y. 1898) 29 
App. Div. 20; Fertig v. Henne (1001) 197 Pa. 560. 

'See Jones v. Quinnipiack Bank (i860) 29 Conn. 25, 40; Powles v. 
Hargreaves (1853) 3 DeG. M. & G. 430, 450. As the security was not 
deposited for the creditor's benefit, the view that the creditor's right arises 
on the insolvency of the surety alone, see 14 Am. L. Rev. 839, would 
seem unsound. 



